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Family Smoking Prevention and 
Tobacco Control Act--Refresher 

June 22, 2009:  President Obama signed the Act  

The law immediately resulted in: 

Ban of flavored cigarettes (except menthol); 

Sales and distributions restrictions (i.e., 
requiring i.d. checks; no self service); 

Prohibition on use of light, mild, low tar, and 
like terms; 

Larger, bolder health warnings. 



FSPTCA 

Since June 2009, FDA has (among other things): 

• Contracted with states to enforce sales regs; 

• Conducted training for tobacco retailers; 

• Convened the TPSAC on menthol (no decision);  

• Proposed rule on non face-to-face transactions; 

• Some other technical “stuff” related to ingredient 
disclosure, “new” products, dissolvable tobacco, 
“reduced harm” product regulation . . . .  

 

 



Graphic Warnings! 



Court Strikes Down Warnings 
U.S. District Court, DC 

“It is abundantly clear from viewing these 
images that the emotional response 
they were crafted to induce is 
calculated to provoke the viewer to 
quit, or never to start, smoking.” 

 

 

So what’s the problem with that? 
 



First Amendment 
Compelled Speech 
 
 
U.S. District Court construed the First 

Amendment to permit the government 
to compel only factual, 
“uncontroversial” information. 

 
FDA has appealed the decision.   



FSPTCA:  No Preemption! 

The Act preserves state and local government 
power to regulate with respect to: 

Tobacco taxes,  

Clean indoor air laws,  

Fire-safe cigarettes, 

Sales and distribution, 

Possession and access. 

 



FSPTCA:  Preemption Repealed! 

The Act removed a previous 
preemption provision, allowing state 
and local governments to regulate 
the time, place and manner of 
tobacco advertising (subject to First 
Amendment limits). 

 



NYC Flavored Ban NOT Preempted 
New York City passed a law that bans the sale of 

flavored tobacco products (excluding cigarettes). 

U.S. District Court (Southern District of New York) 
upheld the ban against preemption challenge: 

“Carving out an exception to federal preemption for 
local ordinances relating to the sale or distribution of 
tobacco products makes perfect sense.” 

No apple flavored cigars  

in the Big Apple! 

 



A Little More from the Decision 
The FSPTCA grants states and localities the 

power to regulate sales—without 
qualification. By explicitly “preserving” and 
“saving” the right of state and local 
governments to regulate the sale and 
distribution more (but not less) restrictively 
than the FDA might, Congress expressed a 
clear and unmistakable preference for 
limiting the federal government's role to 
setting a floor below which no local sales 
regulations could go.” 



So What About Cigars in the FSPTCA? 
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CIGARS and the FDA 

FSPTCA does NOT impose any regulations or 
restrictions on cigars but DOES allow the FDA 
to assert jurisdiction over and regulate cigars. 

FDA has published its intent to assert 
jurisdiction over cigars: 

• April 26, 2010 (75 Fed. Reg. 21794) 

• December 20, 2010 (75 Fed. Reg. 79774) 

• July 2011 HHS Unified Agenda (all tobacco 
products to be included) 

 



CIGAR PETITION 

May 2011: 

DHMH, MACHO, AHA, MD-QUIT, and others filed 
a petition asking FDA to assert jurisdiction 
over cigars. 

 

NO FDA ACTION ON CIGARS AS OF TODAY—
nearly two and a half years after President 
Obama signed the bill . . . . 

 

 





No Preemption  
Mixed with  

No FDA Action 

 

 

 

RECIPE FOR MARYLAND AND HER 
COUNTIES TO TAKE ACTION!!! 



The end. 
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